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Case No. 03-370 (Consolidated with) 

Ref. No. 10-1715 

Section: L (1) 

Judge: Fallon 

Magistrate Judge: Roby (4) 

           112-004.1 

 

 

 

PLAINTIFFS’ SECOND MOTION FOR SUMMARY JUDGMENT 

 

 

Pursuant to Rule 56 of the Federal Rules of Civil Procedure and Rule 56.1 of the Local 

Rules of the U.S. District Court for the Eastern District of Louisiana, Plaintiffs Holy Cross 

Neighborhood Association, Gulf Restoration Network, Louisiana Environmental Action 

Network, Citizens Against Widening the Industrial Canal, and Sierra Club respectfully move this 

Court for Summary Judgment on their First, Second, and Third Claims.  As grounds for their 

Motion, the Plaintiffs state: 

1. There are no genuine issues of material fact relevant to this Motion and the 

Plaintiffs are entitled to judgment as a matter of law. 

2. On November 12, 2010 this Court granted Plaintiffs’ First Motion for Partial 

Summary Judgment on Standing (No. 169). 

3. The Plaintiffs have submitted a Memorandum in Support of Plaintiffs’ Second 

Motion for Summary Judgment.   
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 Wherefore:  This Court should GRANT the Plaintiffs’ summary judgment that the U.S. 

Army Corps of Engineers (the Corps), its May 20, 2009 Record of Decision, and its March 31, 

2009 Supplemental Environmental Impact Statement (the Supplement), all violate: 1) NEPA by 

failing to take a “hard look” at the environmental impacts of the Industrial Canal project and by 

failing to analyze reasonable alternatives; 2) this Court’s 2006 Order by failing to comply with 

NEPA; and 3) the Clean Water Act’s mandatory 404(b)(1) Guidelines by not selecting the least 

environmentally damaging practicable alternatives, by not providing a non-arbitrary reason for 

installing a deep-draft lock, and by discharging in violation of an applicable Louisiana Water 

Quality Standard. 

 Further this Court should VACATE and REMAND the Corps’ Supplemental 

Environmental Impact Statement and Record of Decision and ENJOIN the Corps and the U.S. 

Army Chief of Engineers and Commanding General of the U.S. Army Corps of Engineers (as the 

Corps’ officer personally responsible for compliance) from continuing with the Inner Harbor 

Navigation Canal Lock Replacement Project until the Corps complies with the National 

Environmental Policy Act and the Clean Water Act. 

 Respectfully submitted on March 28, 2011, 

 

s/ Thomas Davis 

_____________________________________ 

Thomas Davis, Student Attorney 

 

s/ Roger Yamada  

___________________________________ 

Roger Yamada, Student Attorney 

Tulane Environmental Law Clinic 

6329 Freret Street 

New Orleans, Louisiana 70118 

Telephone: (504) 865-5789 

Fax (504) 862-8721 

s/ Adam Babich 

______________________________________ 

Adam Babich, SBN: 27177 

Tulane Environmental Law Clinic 

6329 Freret Street 

New Orleans, Louisiana 70118 

Telephone: (504) 865-5789 

Fax (504) 862-8721 

Babich Direct Line (504) 862-8800 

ababich@tulane.edu 

 

   

Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on March 28, 2011March 28, 2011, I caused as copy of the foregoing 

to be served through the Court’s CM/ECF system to all parties. 

     s/ Adam Babich 

      __________________________ 

    Adam Babich 
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PLAINTIFFS’ REVISED MEMORANDUM IN SUPPORT OF  

SECOND MOTION FOR SUMMARY JUDGMENT 

 

 

 Plaintiffs Holy Cross Neighborhood Association, Gulf Restoration Network, Louisiana 

Environmental Action Network, Citizens Against Widening the Industrial Canal, and Sierra Club 

respectfully submit this Revised Memorandum in Support of their Second Motion for Summary 

Judgment that the U.S. Army Corps of Engineers (the Corps), its May 20, 2009 Record of 

Decision, and its March 31, 2009 Supplemental Environmental Impact Statement (the 

Supplement) all violate: 1) NEPA by failing to take a “hard look” at the environmental impacts 

of the Industrial Canal project and by failing to analyze reasonable alternatives; 2) this Court‟s 

2006 Order by failing to comply with NEPA; and 3) the Clean Water Act‟s mandatory 404(b)(1) 

Guidelines by not selecting the least environmentally damaging practicable alternatives, by not 

providing a non-arbitrary reason for installing a deep-draft lock, and by discharging in violation 

of an applicable Louisiana Water Quality Standard. 

 This Court should VACATE and REMAND the Corps‟ Supplemental Environmental 

Impact Statement and Record of Decision and ENJOIN the Corps and the U.S. Army Chief of 
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Engineers and Commanding General of the U.S. Army Corps of Engineers (as the Corps‟ officer 

personally responsible for compliance) from continuing with the Inner Harbor Navigation Canal 

Lock Replacement Project until the Corps complies with the National Environmental Policy Act 

and the Clean Water Act. 

Introduction 

The Corps built on a rotten foundation when it issued its Supplement that incorporated by 

reference the defects of its 1997 Environmental Impact Statement. For example, the Supplement 

incorporated the 1997 document‟s mistaken conclusion that installing a deep-draft lock or a 

shallow-draft lock would have “very similar impacts.”
1
 This could hardly be the case when a 

deep-draft lock requires dredging and disposing of twice as much contaminated sediment.
2
 The 

Corps‟ failure in 1997 to grapple with the impacts of the Industrial Canal‟s contaminated 

sediments is beyond dispute, since this Court found in 2006 that the Corps had “failed to take a 

„hard look‟ at the environmental impacts and consequences of dredging and disposing of the 

canal‟s contaminated sediment ….”
3
 Now, five years later, the Corps repeats its failure by 

incorporating its 1997 analyses—that ignored ramifications of contaminated sediments—into the 

2009 Supplement. 

The Supplement also added new deficiencies to the list: 1) it did not consider a single 

shallow-draft alternative in light of the reduced volume of contaminated dredged material that a 

                                                 
1
 See 1997 Environmental Impact Statement at 30 (attached as Exhibit A, p. 3); see also 

Supplement at 25 (stating that “these [lock alignments, locations, configurations and construction 

methods] alternatives were described in the 1997 EIS and are incorporated herein by reference”) 

(attached as Exhibit B, p. 6). 
2
 Compare 1997 Environmental Impact Statement at 85 (chart showing that Plan 3a would 

dredge 1.533 million cubic yards of sediment) (attached as Exhibit A, p. 5) with 2009 

Supplement at 57-58 (stating that Recommended Plan 3b, the Float-in-Place plan, would require 

dredging more than 3 million cubic yards of sediment) (attached as Exhibit B, p. 16-17). 
3
 Order and Reasons at 13 (No. 107). 
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shallow-draft lock would produce, despite the Corps‟ earlier findings that a shallow-draft lock 

project would “allow safe and proper functioning of the lock for shallow-draft navigation,” 

would “produce[] the greatest net benefits over costs of any of the plans considered in detail,” 

and would “be a socioeconomically and environmentally acceptable plan;”
4
 2) it rejected bucket 

dredging, which is “designed to minimize re-suspension of sediment during the dredging 

operation …”
5
 and which the Corps has used in “maintenance dredging” at the Industrial Canal,

6
 

in favor of more damaging hydraulic dredging a) “[b]ecause of the large volumes of material that 

would be dredged” without considering the feasibility of bucket dredging for a shallow-draft 

lock that would involve less sediment, and b) because of the need to meet an unrealistic project 

schedule;
7
 3) it rejected, on the basis of cost, disposing of the project‟s most contaminated 

sediment in a landfill, which the Corps has done with sediment from maintenance dredging of 

the Industrial Canal,
8
 in favor of placing it in what the Corps has termed a “confined disposal 

facility,” which is essentially a berm located in Louisiana‟s wetlands, without considering the 

lesser cost of landfill disposal of a reduced volume of contaminated sediment from a shallow-

draft lock; and 4) it failed to analyze the potential for overtopping of the confined disposal 

facility in the event of widespread flooding. 

The Corps doomed its own analysis by pre-judging the project‟s merits and by allowing 

the Port of New Orleans to make the key decisions. Rather than keeping an open mind about the 

                                                 
4
 1997 Environmental Impact Statement at 30, 34 (attached as Exhibit A, p. 3-4). 

5
 U.S. Army Corps, Public Notice: Proposed Maintenance Dredging, May 16, 2006, at 3 (No. 88-

1). 
6
 Id.; see also Order and Reasons at 12 (No. 107). 

7
 2009 Supplement at 57 (attached as Exhibit B, p. 16); see also Def.‟s Mem. in Support of its 

Mot. to Dismiss Pls.‟ CWA Claim at 14 (No. 146-1) (noting that the project is “contingent upon 

whether Congress grants additional funding for the project, an eventuality that may or may not 

come to pass”). 
8
 U.S. Army Corps, Public Notice: Proposed Maintenance Dredging, May 16, 2006, at 4 (No. 88-

1). 
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project‟s value until it completed its studies, the Corps adopted the goal of producing a 

“defensible document” that would “allow the project to move forward to construction.”
9
 An 

excerpt from the Corps‟ meeting minutes demonstrates how the Port, rather than the Corps‟ 

studies, shaped the Supplement‟s Recommended Plan: 

“[t]he „jury is still out‟ on deep vs shallow draft.  Cost sharing will be 50/50 

between the Government and the IWTF [Inland Waterways Trust Fund].  

However, the IWTF includes the Port of New Orleans, which both wants and is 

willing to pay for Deep Draft.  Finalized.”
10

 

 

Thus, approximately one year before the Corps completed its soil sampling, and approximately 

two years before it completed its updated economic analysis, the Corps pre-judged the outcome 

of its NEPA analysis and committed to installing a deep-draft lock based on the Port‟s desires.
11

 

The Corps did not even consider a shallow-draft lock in light of its obvious advantage of 

reducing the amount of contaminated dredged sediment. 

Once the Corps completed its soil and economic analyses, it chose to remain willfully 

blind to their implications on its alternatives analysis, stubbornly clinging to the Port‟s desire for 

a deep-draft lock in the face of clear evidence from its own studies that “the benefits of the 

recommended plan to deep-draft traffic would be non-existent”
12

 and would require disposing of 

twice as much contaminated sediment as a shallow-draft lock.  Corps personnel themselves were 

baffled as to how the Corps could justify its deep-draft lock decision, with one project team 

                                                 
9
 See Letter from the Corps to Senator Landrieu, April 17, 2008, US641169 (attached as Exhibit 

C). 
10

 Corps Meeting Minutes, October 24, 2006, US641594-US641595 (emphasis added) (attached 

as Exhibit D, p. 2-3). 
11

 See Corps Meeting Agenda and Notes, September 7, 2007, US641697 (attached as Exhibit E) 

(stating “SAP [Sediment Analysis Plan] Schedule: … [s]ampling to be completed next week … 

[n]o lab sample results have been submitted to District”); see also 2009 Supplement, Appendix 

O: 2008 Updated Economic Analysis. 
12

 2009 Supplement, Appendix S: Public Comments and Response to Comments, at 57 

(emphasis added) (attached as Exhibit F, p. 5). 
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member remarking: “I just don‟t know how we got to a 36‟ depth based on shallow draft 

benefits.”
13

 Another Corps member‟s explanation of this quandary was “[c]ongressional deals 

were made and legislation was passed saying that the Corps was to pay 65% of the Deep draft 

increment ….”
14

 

As a result of the Corps‟ willful blindness, the Corps is in violation of NEPA, this Court‟s 

2006 Order, and the Clean Water Act. The Corps is in violation of NEPA because 1) the Corps 

did not consider the potential of a shallow-draft alternative to reduce the volume of contaminated 

dredged sediment; 2) the range of lock alternatives the Corps did consider was too narrow; 3) the 

Corps rejected bucket dredging without considering its use for a shallow-draft lock project; 4) 

the Corps rejected landfill disposal of the project‟s most contaminated sediment without 

considering its use for a shallow-draft project; 5) the Corps failed to quantify the risk of the so-

called “confined disposal facility‟s” overtopping and releasing the project‟s most contaminated 

sediment into the Lake Pontchartrain Basin; and 6) rather than conducting a fresh alternatives 

analysis, the Corps “incorporated by reference” many of the 1997 Environmental Impact 

Statement‟s faulty conclusions about the project‟s impacts, tainting the entire Supplement. 

The Corps also is in violation of this Court‟s 2006 Order, which enjoined the project until 

the Corps complied with NEPA.
15

 

Finally, the Corps is in violation of the Clean Water Act‟s mandatory 404(b)(1) 

Guidelines because 1) the Corps has not selected the least environmentally damaging lock size, 

dredging, and disposal alternatives that still meet the basic project purpose; 2) the Corps has not 

                                                 
13

 See Email from Greg Ruff to Jim Wojtala, June 24, 2008, US641713-US641714 (attached as 

Exhibit G, p. 2-3). 
14

 Id. (attached as Exhibit G, p. 2-3). 
15

 Order and Reasons at 13 (No. 107). 
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offered a non-arbitrary reason for installing a deep-draft lock; and 3) the project‟s discharge of 

pollutants will violate an applicable Louisiana water quality standard. 

Were the Corps to finally take the required “hard look” at the environmental impacts of 

this project, and for the first time acknowledge the implications of its own studies, it may well 

decide that spending $1 billion to install a deep-draft lock and imposing unquantified risks on the 

Lake Pontchartrain Basin does not make sense considering how this money could otherwise be 

spent to protect the Gulf Region from the devastating effects of flooding and hurricanes. 

Standard of Review 

“Summary judgment is appropriate where the record demonstrates that there is no issue 

of material fact and the moving party is entitled to judgment as a matter of law.” Bolton v. City of 

Dallas, 472 F.3d 261, 263 (5th Cir. 2006); Fed. R. Civ. P. 56(a) (“The court shall grant summary 

judgment if the movant shows that there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law. The court should state on the record the 

reasons for granting or denying the motion.”). This Court should hold unlawful and set aside 

agency action that it finds to be arbitrary and capricious, not in accordance with law, in excess of 

statutory limitations, or not supported by substantial evidence. 5 U.S.C. § 706(2). 

Factual Background 

This Court summarized the basic facts of this case in its Order and Reasons at 1-4 (No. 

107).
16

 Following this Court‟s opinion, the Corps issued a Supplemental Environmental Impact 

Statement (the Supplement) in March 2009 in which it considered three deep-draft (36-foot 

deep) lock alternatives in addition to a No-build/Deauthorization alternative: 1) the 1997 

                                                 
16

 For online access to the 1997 Environmental Impact Statement and the 2009 Supplement, see 

the Corps‟ Inner Harbor Navigation Canal Lock Replacement Project website at 

http://www.mvn.usace.army.mil/pd/projectsList/reports.asp?projectID=107&projectP2=108785. 
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Environmental Impact Statement‟s Recommended Plan; 2) a Cast-in-Place Plan; and 3) a Float-

in-Place Plan, which is the Supplement‟s Recommended Plan.
17

 The Supplement considered two 

alternatives for dredging the volume of sediment necessary for a deep-draft canal: 1) bucket 

dredging; and 2) hydraulic dredging, and it recommended hydraulic dredging.
18

 Finally, the 

Corps considered three alternatives for disposing of the volume of dredged sediment produced 

from excavating a deep-draft canal: 1) disposal of all material in a so-called “confined disposal 

facility;” 2) disposal of some material in the so-called confined disposal facility and the 

remainder in the Mississippi River; and 3) disposal of some material in a landfill and the 

remainder in the Mississippi River.
19

 The Supplement recommended the second disposal 

alternative.
20

 The Supplement did not consider any alternatives for dredging or disposing of the 

volume of dredged sediment from a shallow-draft alternative. 

The Corps issued a Record of Decision on May 20, 2009 approving “continued 

construction.”
21

 The Record of Decision selected the Float-in-Place Plan, hydraulic dredging, 

disposing of “dredged material unsuitable for open water discharge” in the confined disposal 

facility, and disposing of “material determined to be suitable for freshwater disposal” in the 

Mississippi River.
22

 The Corps has already used bucket dredging and landfill disposal for 

sediment from “maintenance dredging” of the Industrial Canal.
23

 

                                                 
17

 See 2009 Supplement at Abstract (attached as Exhibit B, p. 3). 
18

 Id. at 57 (attached as Exhibit B, p. 16). 
19

 Id. at 53, 58 (attached as Exhibit B, p. 13, 17). 
20

 Id. at 6 (attached as Exhibit B, p. 5). 
21

 Record of Decision: Inner Harbor Navigation Canal Lock Replacement Project, Orleans 

Parish, Louisiana, May 20, 2009, at 1 (attached as Exhibit H, p. 2). 
22

 Id. at 2-3 (attached as Exhibit H, p. 3-4); see also 2009 Supplement at 5-6 (attached as Exhibit 

B, p. 4-5). 
23

 U.S. Army Corps, Public Notice: Proposed Maintenance Dredging, May 16, 2006, at 3, 4 (No. 

88-1). 
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The Corps uses what it calls confined disposal facilities for “upland disposal of dredged 

material.”
24

 For this project, the “confined” disposal facility is essentially a berm located in 

Louisiana‟s wetlands that will “house” the project‟s most contaminated sediment.
25

 The Corps 

has admitted that it did not model “the potential for overtopping [of the confined disposal 

facility] in the event of widespread flooding” because it considered this modeling effort to be 

“beyond the scope” of the Supplement,
26

 even though it acknowledged that “[t]he project was 

enjoined [in part] because the potential effects of flooding and subsequent overtopping of the 

confined disposal facility were not fully assessed.”
27

 

Argument 

I. THE CORPS IS VIOLATING NEPA. 

The Corps is violating NEPA because it failed to take a “hard look” at the environmental 

impacts of the project. NEPA‟s procedures are meant to “insure that environmental information 

is available to public officials and citizens before decisions are made and before actions are 

taken.” 40 C.F.R. § 1500.1(b) (emphasis added). An agency must consider in a “detailed 

statement” the environmental impacts of the proposed action and alternatives to the proposed 

action. 42 U.S.C. § 4332(C). To comply with NEPA, it is insufficient for an agency to simply 

“generate paperwork--even excellent paperwork.” 40 C.F.R. § 1500.1(c). Instead, an agency 

must “make decisions that are based on [an] understanding of environmental consequences, and 

take actions that protect, restore, and enhance the environment.” 40 C.F.R. § 1500.1(c). The 

                                                 
24

 See 2009 Supplement, Appendix E: Conceptual CDF Design, at 1 (attached as Exhibit I, p. 3). 
25

 See id. at 1, 4 (attached as Exhibit I, p. 3, 4). 
26

 See 2009 Supplement, Appendix S: Public Comments Received During the Public Review 

Period, at 29 (attached as Exhibit F, p. 3). 
27

 Id. at 30. (attached as Exhibit F, p. 4). 
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ultimate standard of NEPA compliance is whether the agency took a “„hard look‟ at 

environmental consequences.”
28

 

The Corps‟ Supplement failed to take a hard look at the project‟s environmental 

consequences in six ways. First, the Supplement failed to consider the alternative of installing a 

shallow-draft lock to reduce the volume of contaminated dredged sediment. The Corps admitted 

in its 1997 Environmental Impact Statement that a shallow-draft lock project would “allow safe 

and proper functioning of the lock for shallow-draft navigation,” would “produce[] the greatest 

net benefits over costs of any of the plans considered in detail,” and would “be a 

socioeconomically and environmentally acceptable plan.”
29

 A shallow-draft lock would also 

reduce the quantity of dredged contaminated sediment by half, increasing the feasibility of 

bucket dredging and landfill disposal of contaminated sediment. Second, the lock size 

alternatives that the Supplement did consider were virtually indistinguishable. Third, the 

Supplement improperly rejected bucket dredging, which minimizes resuspension of sediment 

and which the Corps already uses at the Industrial Canal,
30

 on the faulty grounds that 1) too 

much sediment would be involved, without considering bucket dredging‟s feasibility were a 

shallow-draft lock to be constructed instead, and on the faulty grounds that 2) hydraulic dredging 

is necessary to meet the project schedule, even though a) the Corps has asserted that there 

currently is no money to go forward with the project, and b) the Corps has not determined 

whether hydraulic dredging is necessary to meet the project schedule for a shallow-draft lock that 

would involve less sediment. Fourth, the Supplement improperly rejected landfill disposal of the 

project‟s most contaminated sediment without considering the feasibility of landfill disposal for a 

                                                 
28

 Natural Resources Defense Council, Inc. v. Morton, 458 F.2d 827, 838 (D.C. Cir. 1972). 
29

 1997 Environmental Impact Statement at 30, 34 (attached as Exhibit A, p. 3-4). 
30

 See U.S. Army Corps, Public Notice: Proposed Maintenance Dredging, May 16, 2006, at 3 

(No. 88-1); see also Order and Reasons at 12 (No. 107). 

Case 2:03-cv-00370-EEF-KWR   Document 182-1    Filed 04/01/11   Page 9 of 25



 

 10 

shallow-draft lock, which would involve half as much sediment. Also, the Corps already uses 

landfill disposal for sediment dredged from the Industrial Canal.
31

 Fifth, the Supplement did not 

examine the potential for overtopping of the so-called confined disposal facility in the event of 

widespread flooding. Sixth, the Corps should have issued a new environmental impact statement 

rather than its Supplement that “incorporated by reference” the 1997 Environmental Impact 

Statement‟s deficiencies. 

Because of these violations, the Corps‟ Supplement and Record of Decision are arbitrary 

and capricious, not in accordance with law, in excess of statutory limitations, and not supported 

by substantial evidence. See 5 U.S.C. § 706(2). 

A. The Corps Did Not Consider a Single Shallow-Draft Lock in Light of 

Contaminated Sediments. 

 

 The Corps failed to “rigorously explore” and “evaluate all reasonable alternatives” 

because it omitted consideration of a shallow-draft lock alternative in light of that alternative‟s 

potential to reduce the volume of contaminated dredged sediment.
32

 An agency‟s environmental 

impact statement must “rigorously explore and objectively evaluate all reasonable alternatives” 

and “[d]evote substantial treatment to each alternative … so that reviewers may evaluate their 

comparative merits.” 40 C.F.R. § 1502.14(a)-(b). The agency‟s environmental impact statement 

must discuss the reasons for eliminating an alternative. 40 C.F.R. § 1502.14(a)-(b). The Fifth 

Circuit requires that an environmental impact statement allow for a “reasoned choice” between 

alternatives.
33

 An environmental impact statement is inadequate if viable but unexamined 

                                                 
31

 U.S. Army Corps, Public Notice: Proposed Maintenance Dredging, May 16, 2006, at 4 (No. 

88-1). 
32

 A shallow-draft lock, as the Corps uses that term, refers to a lock with a depth of 22 feet.  A 

deep-draft lock has a depth of 36 feet. 
33

 See, e.g., Davis Mountains Trans-Pecos Heritage Ass'n. v. Federal Aviation Admin., 116 

Fed.Appx. 3, 8 (5th Cir. 2004). 
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alternatives exist.
34

 Also, the discussion of alternatives in an earlier NEPA document cannot 

rectify the failure to consider alternatives fully in a final environmental impact statement.
35

 

 The Corps‟ Supplement only considered deep-draft locks, one of which was the 1997 

Environmental Impact Statement‟s Recommended Plan. The Supplement justified its failure to 

consider any shallow-draft locks by incorporating the 1997 Environmental Impact Statement‟s 

faulty assumption that installing a shallow-draft lock or a deep-draft lock would have “very 

similar impacts.”
36

 That assumption is wrong because the Industrial Canal sediment is 

contaminated and a deep-draft lock requires dredging and disposing of twice as much 

contaminated sediment, so their relative impacts are not “very similar.”
37

 This Court has already 

found that because the Corps failed to come to grips with contaminated sediments in its 1997 

Environmental Impact Statement, the Corps “failed to take a „hard look‟ at the environmental 

impacts and consequences of dredging and disposing of the canal‟s contaminated sediment ….”
38

 

 In light of the Corps‟ 2008 Updated Economic Analysis that found that deep-draft vessel 

traffic would not even benefit from a deep-draft lock, it was especially important for the 

Supplement to rationally explain why a shallow-draft lock alternative was not even considered. 

The 1997 Environmental Impact Statement found that a shallow-draft lock project would “allow 

safe and proper functioning of the lock for shallow-draft navigation,” would “produce[] the 

                                                 
34

 See NRDC v. U.S. Forest Serv., 421 F.3d 797, 813 (9th Cir. 2005). 
35

 See NRDC v. Callaway, 524 F.2d 79, 94 (2d Cir. 1975). 
36

 1997 Environmental Impact Statement at 30 (attached as Exhibit A, p. 3); see also 2009 

Supplement at 25 (stating that “these [lock alignments, locations, configurations and construction 

methods] alternatives were described in the 1997 EIS and are incorporated herein by reference”) 

(attached as Exhibit B, p. 6). 
37

 Compare 1997 Environmental Impact Statement at 85 (chart showing that Plan 3a, one of the 

shallow-draft alternatives, would dredge 1.533 million cubic yards of sediment) (attached as 

Exhibit A, p. 5) with 2009 Supplement at 57-58 (stating that Recommended Plan 3b, the Float-

in-Place plan, would require dredging more than 3 million cubic yards of sediment) (attached as 

Exhibit B, p. 16-17). 
38

 See Order and Reasons at 13 (No. 107). 
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greatest net benefits over costs of any of the plans considered in detail,” and was “a 

socioeconomically and environmentally acceptable plan.”
39

 Further, in responding to a public 

comment questioning the need for a deep-draft lock since the closure of the Mississippi River-

Gulf Outlet (MR-GO), the Corps admitted that there was no benefit to installing a deep-draft 

lock: 

[w]ith the closure of the MRGO, there will be no route for deep-draft vessels to 

service existing and future industries on the IHNC [Inner Harbor Navigation 

Canal].  Based on trends in deep-draft traffic following hurricane Katrina, the cost 

benefit analysis assumes that the benefits of the recommended plan to deep-draft 

traffic would be non-existent.
40

 

 

B. The Lock Size Alternatives that the Corps Did Consider Were Virtually 

Indistinguishable. 

 

 The Corps‟ Supplement considered an unreasonably narrow range of lock size 

alternatives by only considering deep-draft locks. An agency‟s NEPA document is deficient 

when the agency fails to consider a range of alternatives adequate to allow for informed 

decision-making.
41

 In Friends of Yosemite Valley, the Ninth Circuit held that a National Park 

Service‟s supplemental environmental impact statement was inadequate because the three action 

alternatives it considered 1) presented an unreasonably narrow range of proposed actions, and 2) 

were “virtually indistinguishable” and “not varied enough to allow for a real, informed choice.”
42

 

 Here, the Corps‟ Supplement considered an unreasonably narrow range of proposed 

actions because it only considered deep-draft locks. The Supplement‟s lock size alternatives 

were also virtually indistinguishable from each other because they included, in addition to a no-

action alternative: 1) the 1997 Environmental Impact Statement‟s Recommended Plan (deep-

                                                 
39

 1997 Environmental Impact Statement at 30, 34 (attached as Exhibit A, p. 3-4). 
40

 2009 Supplement, Appendix S: Public Comments and Response to Comments, at 57 

(emphasis added) (attached as Exhibit F, p. 5). 
41

 See Friends of Yosemite Valley v. Kempthorne, 520 F.3d 1024, 1039 (9th Cir. 2008). 
42

 Id. at 1038-39. 
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draft lock); 2) the Cast-in-Place Plan (deep-draft lock), which the Supplement stated “[was] 

similar to the 1997 plan;” and 3) the Supplement‟s Recommended Plan, the Float-in-Place Plan 

(deep-draft lock), which the Supplement stated “[was] very similar to the 1997 EIS Plan.”
43

 

 Thus, the Corps considered three deep-draft locks that were nearly identical. In Klamath-

Siskiyou Wildlands Center v. U.S. Forest Service, the Eastern District of California held that the 

Forest Service arbitrarily and capriciously failed to consider an adequate range of alternatives in 

an environmental assessment for a forest harvest project.
44

 The environmental assessment 

considered a no-action alternative and two action alternatives that the court found nearly 

identical.
45

 The action alternatives were identical in “the largest component of the project in 

terms of impact.”
46

 The court held that “[t]he similarity between the two action alternatives 

raise[d] concern that the Forest Service may not have taken the requisite „hard look.‟”
47

 Here, the 

Corps‟ three action alternatives are nearly identical in the largest component of the project in 

terms of impact because they are all deep-draft locks that would require dredging and disposing 

of twice as much contaminated sediment as a shallow-draft lock. The similarity between the 

alternatives that the Corps considered in its Supplement shows that the Corps still has not taken 

the requisite “hard look.” 

C. The Corps Improperly Rejected Bucket Dredging. 

 

The Corps‟ Supplement improperly rejected bucket dredging in favor of more damaging 

hydraulic dredging on the faulty grounds that 1) too much sediment would be involved, without 

                                                 
43

 See 2009 Supplement at Abstract (emphasis added) (attached as Exhibit B, p. 3). 
44

 373 F.Supp.2d 1069, 1089 (E.D. Cal. 2004). 
45

 Id. at 1088. 
46

 Id. 
47

 Id.; see also NRDC v. U.S. Forest Serv., 421 F.3d 797, 813-14 (9th Cir. 2005) (finding that the 

Forest Service‟s consideration of ten alternatives failed to comply with NEPA because the 

alternatives were too similar). 
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considering whether it was possible to use bucket dredging for a shallow-draft lock that would 

involve half as much sediment, and on the faulty grounds that 2) hydraulic dredging was 

necessary to meet the project schedule, even though a) the Corps has asserted that it is currently 

financially incapable of continuing with the project, and b) the Corps did not determine bucket 

dredging‟s feasibility for meeting a shallow-draft lock‟s project schedule.
48

 Bucket dredging is 

“designed to minimize re-suspension of sediment during the dredging operation,”
49

 an important 

consideration when the sediment being dredged is contaminated. In fact, the Corps already 

employs bucket dredging at the Industrial Canal.
50

 This Court‟s 2006 Order noted that the Corps‟ 

1997 Environmental Impact Statement “d[id] not consider the reasonable dredging and disposal 

alternatives that the Corps ha[d] recently adopted for maintenance dredging of the same 

waters.”
51

 Those “reasonable dredging and disposal alternatives” were bucket dredging and 

landfill disposal. Thus, the Corps‟ Supplement failed to explain why bucket dredging for a 

shallow-draft lock would not be feasible at the Industrial Canal for this project. 

D. The Corps Improperly Rejected Landfill Disposal of the Project’s Most 

Contaminated Sediment. 

 

The Corps‟ Supplement improperly rejected landfill disposal of the project‟s most 

contaminated sediment in favor of placing it in a so-called confined disposal facility primarily 

based on cost.  After stating that landfill disposal had numerous limitations, the Supplement 

listed its higher cost relative to that of the confined disposal facility as the first limitation.
52

 The 

                                                 
48

 See 2009 Supplement at 57 (attached as Exhibit B, p. 16); see also Def.‟s Mem. in Support of 

its Mot. to Dismiss Pls.‟ CWA Claim at 14 (No. 146-1). 
49

 U.S. Army Corps, Public Notice: Proposed Maintenance Dredging, May 16, 2006, at 3 (No. 

88-1). 
50

 Id.; see also Order and Reasons at 12 (No. 107). 
51

 Order and Reasons at 13 (No. 107). 
52

 2009 Supplement at 53 (attached as Exhibit B, p. 13). 
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Supplement also referred to landfill disposal as a “costly” option.
53

 The Corps failed to consider 

the reduced cost of landfill disposal for a shallow-draft lock, which would involve disposing of 

half as much sediment.  In fact, the Corps already disposes of Industrial Canal sediment in a 

landfill.
54

 

E. The Corps Did Not Examine the Potential for Overtopping of the So-Called 

Confined Disposal Facility in the Event of Widespread Flooding. 

 

 The Corps‟ Supplement did not rigorously analyze the potential for flooding and 

hurricanes to re-distribute the confined disposal facility‟s contaminated dredged sediment 

throughout the Lake Pontchartrain Basin, including in the Lake itself. The Corps has decided to 

discharge the project‟s most contaminated dredged sediment into a so-called confined disposal 

facility without informing the residents of southeastern Louisiana about the degree of risk this 

plan would pose to the ecosystem and Lake Pontchartrain.
55

 The Corps‟ discharge of dredged 

contaminated material into a “confined disposal facility” really means dumping it behind a berm 

in the wetlands of Bayou Bienvenue.
56

 

 This Court‟s 2006 Order found that the Corps‟ 1997 Environmental Impact Statement 

failed to specify how long the disposal facilities would last and failed to specify “plans for the 

level of a storm event that the facilities [would] be able to withstand.”
57

 The Corps‟ Supplement 

did not cure this failure. The Corps‟ 2009 Record of Decision called for “[c]onstruction of a 

confined disposal facility for placement of both stockpiled sediments and contaminated 

                                                 
53

 Id. at 55, 62 (attached as Exhibit B, p. 14, 18). 
54

 U.S. Army Corps, Public Notice: Proposed Maintenance Dredging, May 16, 2006, at 4 (No. 

88-1). 
55

 2009 Supplement at 53 (attached as Exhibit B, p. 13). 
56

 Id. at 149 (attached as Exhibit B, p. 29). 
57

 Order and Reasons at 11 (No. 107). 
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sediments.”
58

 The Corps acknowledged that “because flooding has occurred in this area [of the 

confined disposal facility], the conservative approach would be to model the potential for 

overtopping in the event of widespread flooding.”
59

 

The Corps did not follow its own advice, admitting in its Supplement that “this modeling 

effort has not been completed,” and that “[t]he potential for material loss from the [confined 

disposal facility] as a result of scouring during a catastrophic flood was not quantified ….”
60

 

Furthermore, the Corps has deferred “[d]etailed design” of the confined disposal facility, 

including height and slope of the containment dikes, analysis of the underlying soil‟s stability, 

and methods to construct it until “resumption of the lock replacement project.”
61

 But the Corps‟ 

deferral of a rigorous analysis fails to meet the Corps‟ duty to “rigorously explore” the so-called 

confined disposal facility alternative “so that reviewers may evaluate [the alternatives‟] 

comparative merits,” such as the comparative merits of disposing of contaminated sediment in 

the so-called confined disposal facility and disposing of it in a more protective landfill. See 40 

C.F.R. § 1502.14(a)-(b). 

Thus, the Corps has not quantified the impacts of discharging contaminated dredged 

sediment into the confined disposal facility located in the wetlands of Bayou Bienvenue. Dr. 

Barry Kohl, a geology and sedimentology expert, has testified to this Court that until the Corps 

completes a rigorous analysis, it is impossible to assess the project‟s impacts: 

[w]ithout knowing how long  the  disposal  facilities  will  last,  what  types  of 

storm  events they will  withstand, and how much contamination they will  

                                                 
58

 2009 Record of Decision at 2 (attached as Exhibit H, p. 3). 
59

 2009 Supplement at 50 (attached as Exhibit B, p. 11). 
60

 Id. (attached as Exhibit B, p. 11). 
61

 Id. at 50-51 (attached as Exhibit B, p. 11-12). 
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contain and discharge,  there is no way of knowing what environmental  impacts  

these  facilities will  have  on the ecosystem  of  the Lake Pontchartrain  Basin.
62

 

 

The Corps made a final decision to construct a deep-draft lock without fully considering the 

potential for overtopping of the so-called confined disposal facility. The Corps has thus failed to 

take a “hard look” at the potential consequences to the Lake Pontchartrain Basin in the event of 

the confined disposal facility‟s overtopping. 

F. The Corps’ Decision to Supplement Rather than Replace the 1997 

Environmental Impact Statement Resulted in a Deficient NEPA Document. 

 

Because the Corps issued a Supplement that “incorporated … by reference” the fatal 

flaws of its 1997 Environmental Impact Statement, rather than issuing a new environmental 

impact statement, the Corps failed to take the requisite “hard look” at the environmental impacts 

of the project.
63

 The Council on Environmental Quality‟s NEPA regulations prescribe 

Supplements in two instances: 1) when “[t]he agency makes substantial changes in the proposed 

action that are relevant to environmental concerns;” or 2) when “[t]here are significant new 

circumstances or information relevant to environmental concerns and bearing on the proposed 

action or its impacts.”
64

 The regulations do not suggest that supplements can cure deficient 

environmental impact statements that, like the Corps‟ 1997 document, “failed to take a „hard 

look‟ at the environmental impacts” in the first place.
65

 The risk of supplementing a bad analysis 

rather than conducting a new one is that the supplement may incorporate the bad analysis. That is 

what happened here. 

                                                 
62

 Declaration of Barry Kohl, Ph.D., February 10, 2006 at 2 (No. 82-2) (attached as Exhibit J, p. 

3). 
63

 See 2009 Supplement at 25, 30, 35, 40, 41, 72, 73, 77, 84, 89, 93, 107, 111, 126, 136, 153, 

154, 156, 167, 173 (attached as Exhibit B, p. 6-10, 19-20, 21-28, 30-34). 
64

 40 C.F.R. § 1502.9(c). 
65

 Order and Reasons at 13 (No. 107). 
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This Court enjoined the Corps‟ project in 2006 “until it complie[d] with NEPA.”
66

 The 

Court‟s order was appropriate because when an agency has not complied with NEPA, “the 

proper remedy under [the Fifth Circuit‟s] precedents is to „remand the case to the agency to 

correct the deficiencies in its analysis,‟” rather than to order a specific form of NEPA 

compliance.
67

 This Court‟s notation in Footnote Four of its Order that the Corps “at a minimum, 

must prepare a supplemental EIS addressing the significant new circumstances relevant to 

environmental concerns that have arisen since Hurricane Katrina” related to “[t]he Plaintiffs‟ 

third claim for relief, which [was] not presently before the Court.”
68

 Thus, while noting that a 

supplement would, at minimum, have been necessary to respond to new circumstances, the Court 

did not hold or suggest that a supplement would cure the Corps‟ failure in 1997 to take a “hard 

look” at the Industrial Canal‟s contaminated sediments.
69

 Instead, the Court enjoined the Corps 

from continuing with the project until it complied with NEPA, and did not specify any particular 

NEPA document that the Corps had to issue to comply with its Order.
70

 Moreover, even if a 

Supplement could, in theory, have corrected the Corps‟ 1997 failure to grapple with the 

Industrial Canal‟s contaminated sediments, the Corps‟ 2009 Supplement fell into the trap of 

incorporating 1997 analyses that this Court found invalid.
71

 

                                                 
66

 Id. at 14 (No. 107). 
67

 O’Reilly v. United States Army Corps of Engineers, 477 F.3d 225, 240 (5th Cir. 2007) (quoting 

Fritiofson v. Alexander, 772 F.2d 1225, 1239 (5th Cir. 1985) (overruled on unrelated grounds by 

Sabine River Auth. v. U.S. Dep’t of Interior, 951 F.2d 669, 677 (5th Cir. 1992))). 
68

 Order and Reasons at 13 n.4 (No. 107). 
69

 Id. at 13 (No. 107). 
70

 Id. at 14 (No. 107). 
71

 Id. 
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II. THE CORPS’ DECISION VIOLATES THE CLEAN WATER ACT’S 

MANDATORY 404(B)(1) GUIDELINES AND IS THUS ARBITRARY AND 

CAPRICIOUS, NOT IN ACCORDANCE WITH LAW, IN EXCESS OF 

STATUTORY LIMITATIONS, AND NOT SUPPORTED BY SUBSTANTIAL 

EVIDENCE. 

 

The Corps is violating the Clean Water Act because 1) it has not selected the “least 

environmentally damaging” alternatives of installing a shallow-draft lock, using bucket dredging 

and disposing of contaminated sediments in a landfill; 2) it failed to provide a non-arbitrary 

reason for installing a deep-draft lock; and 3) it has decided to discharge pollutants in violation 

of an applicable Louisiana water quality standard. 

Congress passed the Clean Water Act in 1972 “to restore and maintain the chemical, 

physical, and biological integrity of the Nation‟s waters.” 33 U.S.C. § 1251(a). The Industrial 

Canal, the Mississippi River Gulf Outlet and Bayou Bienvenue and associated wetlands are 

waters of the United States under the Clean Water Act. To achieve its objective, Section 301(a) 

of the Clean Water Act provides that “[e]xcept as in compliance with … [Section 404 of the 

Clean Water Act] … the discharge of any pollutant by any person shall be unlawful.” 33 U.S.C. 

§ 1311(a). “[A]ny addition of any pollutant to navigable waters from any point source” is a 

“discharge of a pollutant.” 33 U.S.C. § 1362(12). “Dredged spoil” is a “pollutant.” 33 U.S.C. § 

1362(6). The Corps‟ equipment for discharging dredged spoil into the confined disposal facility 

is a point source. 33 U.S.C. § 1362(14); see also Answer at ¶ 77 (No. 141).
72

 

It is a violation of Section 301 to discharge dredged material in violation of Section 404. 

33 U.S.C. § 1311(a). All Section 404 discharges must comply with EPA‟s 404(b)(1) Guidelines. 

33 U.S.C. § 1344(b)(1). While the Clean Water Act does not exempt Corps projects from Section 

404‟s permitting requirements, the Corps has decided not to issue itself 404 permits for its own 

                                                 
72

 Footnote removed. 
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discharges of dredged material. 33 C.F.R. § 336.1(a). Instead, the Corps has decided to just 

comply with “all applicable substantive legal requirements, including … application of the 

section 404(b)(1) guidelines.” 33 C.F.R. § 336.1(a). Also, because the Corps has decided not to 

issue itself permits for its own discharges of dredged material, it does not receive the same 

“permit shield” against citizen suits that 404-permit holders would receive if they comply with 

their Corps-issued 404 permit. See 33 U.S.C. § 1344(p). 

A. The Corps Unlawfully Failed to Select the Least Environmentally Damaging 

Alternatives. 

 

Having admitted that there is no benefit to installing a deep-draft lock,
73

 the Corps was 

legally obligated to select a shallow-draft lock as the least environmentally damaging practicable 

alternative.  EPA‟s 404(b)(1) Guidelines prohibit the discharge of dredged material “if there is a 

practicable alternative to the proposed discharge which would have less adverse impact on the 

aquatic ecosystem ….” 40 C.F.R. § 230.10(a). An alternative is “practicable if it is available and 

capable of being done after taking into consideration cost, existing technology, and logistics in 

light of overall project purposes.” 40 C.F.R. § 230.10(a)(2). Thus, the Clean Water Act mandates 

that the least environmentally damaging “alternative be considered and selected unless proven 

impracticable.”
74

 Further, “[t]he Corps must adequately explain why there is no less-damaging 

practicable alternative. If the Corps cannot so explain based on the record before it, it must 

reconsider its determination based on an adequate analysis of the alternatives.”
75

 Also, the Corps 

                                                 
73

 2009 Supplement, Appendix S: Public Comments and Response to Comments, at 57 (attached 

as Exhibit F, p. 5). 
74

 Utahns for Better Transp. v. U.S. Dep’t of Transp., 305 F.3d 1152, 1189 (10th Cir. 2002) 

(emphasis added). 
75

 Alliance to Save the Mattaponi v. U.S. Army Corps of Eng’rs, 606 F.Supp.2d 121, 130 (D. 

D.C. 2009). 
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“must explain fully … why other alternatives are either impracticable or more damaging.”
76

 The 

Corps has not selected the least environmentally damaging alternative of installing a shallow-

draft lock, which it has admitted would “allow safe and proper functioning of the lock for 

shallow-draft navigation,” would “produce[] the greatest net benefits over costs of any of the 

[1997 Environmental Impact Statement‟s] plans considered in detail,” and would “be a 

socioeconomically and environmentally acceptable plan.
77

 The Corps also has not explained why 

a shallow-draft lock is either impracticable or more damaging than a deep-draft lock. 

EPA‟s 404(b)(1) Guidelines recognize that “[t]he effects of a discharge can be minimized 

by … [l]imiting the solid, liquid, and gaseous components of material to be discharged at a 

particular site ….” 40 C.F.R. § 230.71. The Corps has decided to construct a lock that requires 

dredging over three million cubic yards of sediment and disposing of that sediment, some of 

which is contaminated, in nearby wetlands and in the Mississippi River.
78

 A shallow-draft lock 

project would allow the Corps to dredge and dispose of approximately half of that material, 

which would “[l]imit[] the solid, liquid, and gaseous components of material to be discharged 

….”
79

 

The Corps also has not selected the least environmentally damaging dredging alternative, 

bucket dredging, which it already uses at the Industrial Canal.
80

 Bucket dredging is “designed to 

minimize re-suspension of sediment during the dredging operation … ,”
81

 so bucket dredging has 

a decisive advantage over hydraulic dredging when contaminated sediment is involved. The 

                                                 
76

 Id. (emphasis added). 
77

 1997 Environmental Impact Statement at 30, 34 (attached as Exhibit A, p. 3-4). 
78

 2009 Supplement at 56-58 (attached as Exhibit B, p. 15-17). 
79

 See 40 C.F.R. § 230.71; see also 1997 Environmental Impact Statement at 85 (attached as 

Exhibit A, p. 5). 
80

 See Order and Reasons at 12 (No. 107). 
81

 U.S. Army Corps, Public Notice: Proposed Maintenance Dredging, May 16, 2006, at 3 (No. 

88-1). 
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Corps has attempted to justify its rejection of bucket dredging in favor of hydraulic dredging on 

the grounds that 1) too much sediment is involved, and 2) the Corps needs to meet a set project 

schedule.
82

 The first ground is faulty because the Corps has not determined whether bucket 

dredging would be feasible for a shallow-draft lock that would involve half as much sediment. 

The second ground is faulty because the Corps has asserted that it has no money to continue with 

the project,
83

 so the project schedule is unrealistic anyway. The second ground is also faulty 

because the Corps has not determined whether it could meet the project schedule by using bucket 

dredging for a shallow-draft lock, which would involve half as much sediment and therefore 

presumably take less time to dredge. 

Finally, the Corps has not selected the least environmentally damaging disposal 

alternative of landfill disposal. The Corps already disposes of dredged sediment from the 

Industrial Canal in a landfill.
84

 But for this project, the Corps will discharge the most 

contaminated sediment into the so-called confined disposal facility, which is really just a berm in 

Louisiana‟s wetlands.
85

 The Corps has attempted to justify its rejection of landfill disposal of the 

project‟s most contaminated sediment in favor of placing it in a confined disposal facility on the 

basis of cost.
86

 However, the Corps has not determined whether the cost of landfill disposal for a 

shallow-draft lock, which would involve half as much sediment, would also be too high. 

                                                 
82

 See Supplement at 57 (attached as Exhibit B, p. 16). 
83

 See Def.‟s Mem. in Support of its Mot. to Dismiss Pls.‟ CWA Claim at 14 (No. 146-1). 
84

 U.S. Army Corps, Public Notice: Proposed Maintenance Dredging, May 16, 2006, at 4 (No. 

88-1). 
85

 2009 Supplement at 6 (attached as Exhibit B, p. 5). 
86

 Id. at 53, 55, 62 (attached as Exhibit B, p. 13-14, 18). 
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B. The Corps Failed to Provide a Non-Arbitrary Reason for Installing a Deep-Draft 

Lock. 

 

While NEPA is meant to ensure a fully informed and well-considered decision, but not 

necessarily the best decision, the Clean Water Act has substantive teeth. The Clean Water Act 

requires that the Corps “explain why there [was] no less-damaging practicable alternative” to 

installing a deep-draft lock.
87

 Installing a shallow-draft lock is a “less-damaging practicable 

alternative” because it requires dredging and disposing of half as much contaminated sediment. 

The Corps‟s apparent basis for installing a deep-draft lock is that “the Port of New Orleans … 

both wants and is willing to pay for Deep Draft.”
88

 That rationale is arbitrary considering that the 

Corps has admitted that 1) a shallow-draft lock project would “allow safe and proper functioning 

of the lock for shallow-draft navigation,” would “produce[] the greatest net benefits over costs of 

any of the [1997 Environmental Impact Statement‟s] plans considered in detail,” and would “be 

a socioeconomically and environmentally acceptable plan;”
89

 and that 2) “the benefits of the 

[Supplement‟s] recommended plan to deep-draft traffic would be non-existent.”
90

 Because the 

Corps has not, and cannot, “explain why there [was] no less-damaging practicable alternative” to 

installing a deep-draft lock “based on the record before it, it must reconsider its determination 

based on an adequate analysis of the alternatives.”
91

 

                                                 
87

 See Alliance to Save the Mattaponi v. U.S. Army Corps of Eng’rs, 606 F.Supp.2d 121, 130 (D. 

D.C. 2009). 
88

 Corps Meeting Minutes, October 24, 2006, US641594-95 (emphasis added) (attached as 

Exhibit D, p. 2-3). 
89

 1997 Environmental Impact Statement at 30, 34 (attached as Exhibit A, p. 3-4). 
90

 2009 Supplement, Appendix S: Public Comments and Response to Comments, at 57 

(emphasis added) (attached as Exhibit F, p. 5). 
91

 See Alliance to Save the Mattaponi v. U.S. Army Corps of Eng’rs, 606 F.Supp.2d 121, 130 (D. 

D.C. 2009). 
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C. The Corps’ Decision to Discharge Violates an Applicable Louisiana Water 

Quality Standard. 

 

EPA‟s 404(b)(1) Guidelines prohibit the discharge of dredged material if the discharge 

will violate an applicable state water quality standard “after consideration of disposal site 

dilution and dispersion.” 40 CFR § 230.10(b)(1). Thus, the Corps‟ violation of Louisiana water 

quality standards violates Clean Water Act Sections 404 and 301.
92

 The Corps has already 

admitted that its discharge will violate an applicable Louisiana water quality standard: 

The approximate dilution ratio estimated for the effective effluent discharge rate 

from a hydraulic dredge into the mitigation zone area is insufficient to meet all 

maximum dilution requirements for acute or chronic criteria, in addition to 

requiring an area larger than that specified for either a zone of initial dilution or a 

mixing zone under Louisiana water quality regulations. Available dilution in 

Bayou Bienvenue is also insufficient to meet water quality criteria during dredged 

material disposal.
93

 

 

The Corps has also admitted that “a waiver would be required.”
94

 The Corps, however, 

has not received such a waiver. Because the Corps‟ discharge will cause or contribute, after 

consideration of disposal site dilution and dispersion, to violations of an applicable Louisiana 

water quality standard, the Corps‟ decision is arbitrary and capricious, not in accordance with 

law, in excess of statutory limitations, and not supported by substantial evidence.
95

 The Corps‟ 

Supplement and Record must therefore be held unlawful and set aside under 5 U.S.C. § 706(2). 

Conclusion 

 For the forgoing reasons, this Court should GRANT the Plaintiffs‟ Motion for Summary 

Judgment that the Corps, its Record of Decision, and its Supplement all violate: 1) NEPA by 

failing to take a “hard look” at the environmental impacts of the Industrial Canal project and by 

                                                 
92

 33 U.S.C. §§ 1344, 1311. 
93

 2009 Supplement, Appendix Q: 404(b)(1) Analysis at Q-66 and Q-67 (attached as Exhibit K, 

p. 3-4). 
94

 2009 Supplement at 5 (attached as Exhibit B, p. 4). 
95

 33 U.S.C. §§ 1344, 1311. 
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failing to analyze reasonable alternatives; 2) this Court‟s 2006 Order by failing to comply with 

NEPA; and 3) the Clean Water Act‟s mandatory 404(b)(1) Guidelines by not selecting the least 

environmentally damaging practicable alternatives, by not providing a non-arbitrary reason for 

installing a deep-draft lock, and by discharging in violation of an applicable Louisiana Water 

Quality Standard. 

 This Court should VACATE and REMAND the Corps‟ Supplemental Environmental 

Impact Statement and Record of Decision and ENJOIN the Corps and the U.S. Army Chief of 

Engineers and Commanding General of the U.S. Army Corps of Engineers (as the Corps‟ officer 

personally responsible for compliance) from continuing with the Inner Harbor Navigation Canal 

Lock Replacement Project until the Corps complies with the National Environmental Policy Act 

and the Clean Water Act. 

Respectfully submitted on April 1, 2011, 
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PLAINTIFFS’ STATEMENT OF INDISPUTABLE MATERIAL FACTS 

IN SUPPORT OF SECOND MOTION FOR SUMMARY JUDGMENT 

 

 

Pursuant to Local Rule 56.1, Plaintiffs respectfully submit this Statement of Indisputable 

Material Facts in Support of their Second Motion for Summary Judgment.  It is beyond dispute 

that: 

1. The U.S. Army Corps of Engineers’ (Corps’) Industrial Canal lock replacement 

project (“project”) is a major federal action that will significantly affect the quality of the human 

environment.   

2. The U.S. Army Corps of Engineers (Corps) issued a Supplemental Environmental 

Impact Statement (2009 Supplement) in which it considered three deep-draft lock alternatives in 

addition to a No-build/Deauthorization alternative for the project.   

3. The Corps issued a Record of Decision on May 20, 2009 approving “continued 

construction” and selecting a deep-draft plan, hydraulic dredging, and disposal of “dredged 

material unsuitable for open water discharge” in a so-called confined disposal facility.  
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4. The 2009 Supplement incorporated the 1997 Environmental Impact Statement’s 

assertion that the impacts of installing a shallow-draft and deep-draft lock would be “very 

similar.” 

5. Installation of a deep-draft lock would involve dredging and disposal of 

approximately twice as much contaminated sediment as would a shallow-draft lock. 

6. The 2009 Supplement did not consider any shallow-draft alternatives in light of 

the reduced volume of contaminated dredged material that such alternatives would produce.  

7. The Corps found that deep-draft vessel traffic would not benefit from a deep-draft 

lock. 

8. The Corps found that a shallow-draft lock would produce the greatest net benefits 

over costs of any of the plans considered in detail in the 1997 Environmental Impact Statement 

and that it would be a socioeconomically and environmentally acceptable plan. 

9. A shallow-draft lock would meet the purposes of the project. 

10. The Corps did not consider the alternative of bucket dredging in conjunction with 

a shallow-draft alternative. 

11. Because the shallow-draft alternative would involve dredging less sediment, 

bucket dredging for a shallow-draft alternative would be less expensive than bucket dredging for 

the amount of sediments contemplated by the Corps’ selected plan. 

12. Because the shallow-draft alternative would involve dredging less sediment, 

bucket dredging for a shallow-draft alternative would take less time than bucket dredging for the 

amount of sediments contemplated by the Corps’ selected plan. 

13. The Corps has employed bucket dredging for maintenance dredging of the 

Industrial Canal. 
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14. Bucket dredging is designed to minimize re-suspension of sediment during the 

dredging operation. 

15. The Corps has employed landfill disposal to dispose of contaminated sediments 

from maintenance dredging of the Industrial Canal. 

16. The Corps has not determined or disclosed how the volume of sediments 

produced by a shallow-draft alternative would compare with the volume of sediments produced 

by its prior maintenance dredging of the Industrial Canal. 

17. The Corps rejected bucket dredging in favor of hydraulic dredging because of the 

cost of dredging the large volume of material associated with a deep-draft project and because of 

the need to meet the Corps’ project schedule.   

18. The Corps rejected bucket dredging in favor of hydraulic dredging without 

considering the feasibility of bucket dredging for a shallow-draft lock, which would produce 

approximately half as much sediment. 

19. The Corps rejected bucket dredging without determining whether hydraulic 

dredging is necessary to meet the project schedule for a shallow-draft lock, which would produce 

approximately half as much sediment. 

20. The Corps rejected landfill disposal of the project’s most contaminated sediment, 

on the basis of cost, without considering the feasibility of landfill disposal for a shallow-draft 

lock, which would involve approximately half as much sediment. 

21. The Corps did not quantify the potential for overtopping of the confined disposal 

facility in the event of widespread flooding. 

22. The Corps did not quantify the risk that flooding and hurricanes could result in 

contamination of the Lake Pontchartrain Basin, including the Lake itself. 
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23. The Corps found that its discharge of dredged material will violate an applicable 

Louisiana water quality standard. 

24. A shallow-draft project would be less environmentally damaging than a deep-

draft alternative. 

25. The Corps has not selected the least environmentally damaging lock size, 

dredging, and disposal alternatives that meet the project purpose. 

26. The Corps’ goal in producing its Supplement was to produce a defensible 

document that would allow the project to move forward to construction. 

27. The Corps pre-judged the outcome of its NEPA analysis by deciding to go 

forward with construction before finalizing the Supplement. 

28. The Corps pre-judged the outcome of its NEPA analysis by selecting a deep-draft 

alternative before finalizing the Supplement. 

 

Respectfully submitted on March 28, 2011, 

 

s/ Thomas Davis 

________________________________________ 

Thomas Davis, Student Attorney 

Roger Yamada, Student Attorney 

Tulane Environmental Law Clinic 

6329 Freret Street 

New Orleans, Louisiana 70118 

Telephone: (504) 865-5789; Fax (504) 862-8721 

s/ Adam Babich 

___________________________________ 

Adam Babich, SBN: 27177 

Tulane Environmental Law Clinic 

6329 Freret Street 

New Orleans, Louisiana 70118 

Telephone: (504) 865-5789; Fax (504) 862-

8721 

Babich Direct Line (504) 862-8800 

ababich@tulane.edu 

 

Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

  

I hereby certify that on March 28, 2011, I caused as copy of the foregoing to be served 

through the Court’s CM/ECF system to all parties. 

     s/ Adam Babich 

      __________________________ 

    Adam Babich 
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Exhibit Document Footnote 

A 1997 Environmental Impact Statement, abridged 1-2, 4, 29, 36-37, 39, 77, 79, 89 

B 
2009 Supplemental Environmental Impact 

Statement, abridged 

1-2, 7, 17, 18-20, 22, 36-37, 43, 

48, 52-53, 55-56, 59-61, 63, 78, 

82, 85-86, 94 

C Letter from the Corps to Senator Landrieu 9 

D Corps Meeting Minutes 10, 88 

E Corps Meeting Agenda and Notes 11 

F 
2009 Supplement, Appx. S: Public Comments 

Received During the Public Review Period, 

abridged 

12, 26-27, 40, 73, 90 

G Email from Greg Ruff to Jim Wojtala 13-14 

H 2009 Record of Decision 21-22, 58 

I 
2009 Supplement, Appx. E: Conceptual 

Confined Disposal Facility Design, abridged 
24-25 

J Declaration of Dr. Barry Kohl 62 
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93 
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s/ Thomas Davis 

________________________________________ 

Thomas Davis, Student Attorney 

Roger Yamada, Student Attorney 

Tulane Environmental Law Clinic 

6329 Freret Street 

New Orleans, Louisiana 70118 

Telephone: (504) 865-5789; Fax (504) 862-8721 

s/ Adam Babich 

___________________________________ 

Adam Babich, SBN: 27177 

Tulane Environmental Law Clinic 

6329 Freret Street 

New Orleans, Louisiana 70118 

Telephone: (504) 865-5789; Fax (504) 862-

8721 

Babich Direct Line (504) 862-8800 

ababich@tulane.edu 

 

Counsel for Plaintiffs 
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Case No. 03-370 (Consolidated with) 

Ref. No. 10-1715 

Section: L (1) 

Judge: Fallon 

Magistrate Judge: Roby (4) 

           112-004.1 

 

 

NOTICE OF SUBMISSION OF PLAINTIFFS’  

SECOND MOTION FOR SUMMARY JUDGMENT 

 

 

 Pursuant to Local Rule 7.2, Plaintiffs respectfully provide notice of an April 13, 2011 

assigned submission date for their Second Motion for Summary Judgment. 

Respectfully submitted on March 28, 2011, 

 

s/ Thomas Davis 

________________________________________ 

Thomas Davis, Student Attorney 

Roger Yamada, Student Attorney 

Tulane Environmental Law Clinic 

6329 Freret Street 

New Orleans, Louisiana 70118 

Telephone: (504) 865-5789; Fax (504) 862-8721 

s/ Adam Babich 

___________________________________ 

Adam Babich, SBN: 27177 

Tulane Environmental Law Clinic 

6329 Freret Street 

New Orleans, Louisiana 70118 

Telephone: (504) 865-5789; Fax (504) 862-

8721 

Babich Direct Line (504) 862-8800 

ababich@tulane.edu 

 

Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

  

I hereby certify that on March 28, 2011, I caused as copy of the foregoing to be served 

through the Court’s CM/ECF system to all parties. 

     s/ Adam Babich 

      __________________________ 

    Adam Babich 
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UNITED STATES DISTRICT COURT  

EASTERN DISTRICT OF LOUISIANA 

 

HOLY CROSS NEIGHBORHOOD 

ASSOCIATION, et al., 

 

   Plaintiffs,  
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Case No. 03-370 (Consolidated with) 

Ref. No. 10-1715 

Section: L (1) 

Judge: Fallon 

Magistrate Judge: Roby (4) 

          112-004.1 

 

 

 

ORDER GRANTING PLAINTIFFS’  

SECOND MOTION FOR SUMMARY JUDGMENT 

 

 

 Having considered the Plaintiffs’ Second Motion for Summary Judgment and all related 

briefs and arguments and being fully advised, the Court hereby finds that there are no genuine 

issues of material fact relevant to the Motion and the Plaintiffs are entitled to judgment as a 

matter of law.  Accordingly, IT IS ORDERED that Plaintiffs’ Motion is hereby GRANTED. 

 This Court hereby enters summary judgment that the U.S. Army Corps of Engineers (the 

Corps), its May 20, 2009 Record of Decision, and its March 31, 2009 Supplemental 

Environmental Impact Statement (the Supplement), all violate 1) NEPA by failing to take a 

“hard look” at the environmental impacts of the Industrial Canal project and by failing to analyze 

reasonable alternatives; 2) this Court’s 2006 Order by failing to comply with NEPA; and 3) the 

Clean Water Act’s mandatory 404(b)(1) Guidelines by not selecting the least environmentally 

damaging practicable alternatives, by not providing a non-arbitrary reason for installing a deep-

draft lock, and by discharging in violation of an applicable Louisiana Water Quality Standard. 
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 Further this Court VACATES and REMANDS the Corps’ Supplemental Environmental 

Impact Statement and Record of Decision and ENJOINS the Corps and the U.S. Army Chief of 

Engineers and Commanding General of the U.S. Army Corps of Engineers (as the Corps’ officer 

personally responsible for compliance) from continuing with the Inner Harbor Navigation Canal 

Lock Replacement Project until the Corps complies with the National Environmental Policy Act 

and the Clean Water Act. 

 DONE this _____ day of _______________, 2011  

      __________________________________ 

      ELDON E. FALLON 

      UNITED STATES DISTRICT JUDGE 
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Case No. 03-370 (Consolidated with) 

Ref. No. 10-1715 

Section: L (1) 

Judge: Fallon 

Magistrate Judge: Roby (4) 

          112-004.1 

 

 

PLAINTIFFS’ REQUEST FOR ORAL ARGUMENT 

ON THEIR SECOND MOTION FOR SUMMARY JUDGMENT 

 

 

Pursuant to Local Rule 78.1E, Plaintiffs Holy Cross Neighborhood Association, 

Gulf Restoration Network, and Louisiana Environmental Action Network respectfully 

request oral argument on their Motion for Summary Judgment on their Second Claim.  

The Plaintiffs believe that oral argument would facilitate the Court’s consideration of 

these issues.        

    Respectfully submitted on March 28, 2011, 

 

s/ Thomas Davis 

________________________________________ 

Thomas Davis, Student Attorney 

Roger Yamada, Student Attorney 

Tulane Environmental Law Clinic 

6329 Freret Street 

New Orleans, Louisiana 70118 

Telephone: (504) 865-5789; Fax (504) 862-8721 

s/ Adam Babich 

___________________________________ 

Adam Babich, SBN: 27177 

Tulane Environmental Law Clinic 

6329 Freret Street 

New Orleans, Louisiana 70118 

Telephone: (504) 865-5789; Fax (504) 

862-8721 

Babich Direct Line (504) 862-8800 

ababich@tulane.edu 

Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

  

I hereby certify that on March 28, 2011, I caused as copy of the foregoing to be 

served through the Court’s CM/ECF system to all parties. 

     s/ Adam Babich 

      __________________________ 

    Adam Babich 
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Judge: Fallon 
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ORDER REGARDING REQUEST FOR ORAL ARGUMENT 

 

 

 IT IS ORDERED that the Plaintiffs’ Request for Oral Argument on their Second Motion 

for Summary Judgment is hereby GRANTED. 

 Oral argument is set for _______________, 2011 at _______________. 

  

This _____ day of _______________, 2011  

      __________________________________ 

      ELDON E. FALLON 

      UNITED STATES DISTRICT JUDGE 
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